





WA ELS TDiIMNLED WAJPLAIVNLEISS T -

Memorandum
T° : Nr. Jotm L. Murphy, Chief DATE: January L, 1963~
: . General Litigation Section . ;
FROM  :  Gerald W. Jomes ' CWJird 7295

i Constitutional s Unit

. 1)) -55-108
Edward L. Rast, et al; ,
B~ Charles Edward Spencer - Victim

e Civil Rights; Impersonation

Charles Edward Spencer, victim, complained that on
- January 6, 1961, a truck occupiedby three men forced his
automobile off U.S. Highway 7L betw=en Wadesboro and .
Polkton, North Carolina. Two of the men assaulted him,
searched him and his automcbile for whiskey and took.
money from his wellet. According to Spencer, he was nct
shown any identification and thought he was being robbed
by impersonators when the assailants stated that they were
federal officers. P » e "

Agents Rast and Nifong, who intercepted victim, state
that they took no money from Spencer and did not strike
him. They state that they stopped victim's car and searched
it because it had truck license plates on it and because it
was traveling at a high rate of speed. (According to
B | victim, the automobile was a commercial vehicle and required
e | , truck license. Victim was a vending campany salesman.)

The third man in the truck was Nifongt!s father and took
no part in the incident. _

It is well established that the Fourth Amendment does
not prohibit the search, without a warrant, of an automobile,
for liquor illegally transported or possessed, if the
search is u obable cause. See, e.g., Husty v. .
. United States, E%? U.S. 695 (1931); Carroll v. United States,
e L _ ‘ %7 U.5. 132 (1925). The primary question in this case,

therefore, is whether or not there was probable cause for
- | 9 the apprehension and gearch* of Spencerds car by Agents last
= | 2 and Nifong. ' - e ’
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: According to Husty v. United States, supra, the test
is not that the officer should have bad before him le
svidence of the suspected 11legal act. It is enough

e apparent facts which have come to his attention are
, Sufficlent, in the circumstances, to lead a reasonably
screet and prudent man to believe that liquor is illegally
Jpossessed in the automobile to be searched. See also, :
Brine v. United States, 338 U.S. 160 (1549); Di=bra v.
’Bil'i'e‘g%tatea, 268 U.5.7135 (1925); Stacey v. Erery, 97 U.S. :
o As Mr. Justice Rutledge stated in speaking for
the Court in Brinegar v. United States, supra, at’'175, "it
(probable cause) has come to mean more than bare suspicion:
Probable cause erists where Ythe facts and circumstances
within their (the officerst) knowledge and of which they
had reasonably trustworthy information (are) sufficient in
themselves to warrant a man of reasonable caution in the
belief that! an offense has been or is being committed.
(citation)."

£y

In the Carroll case, probable cause was foun® to"exist
where it was shown that the p?ohibition officers, while
patrolling a highway much used in illegal transportation o
liquor from a place where liquor was frequently being 111cgally
brought into the country, stopped and searched an automobile
on the basis of previously obtained information that the _
occupants of the car were "bootleggers" engaged in the wnlaw-
ful trade of selling liquor. In addition, the occupants of
the car had, two months earlier, attempted to furnish whiskey
to these officers and on that occasion and at the ti-e the
apprehension and search were made, the same automobile was
.being used by the defendants. In speaking of the cirecum-
stances in the Carroll case, the Court said in the Brinegar
case, at 177:

The question presented in the Carroll
case lay on the border between
N . Suspicion and probable cause. But the
R Court carefully censidered that problem
IR -and resolved it by concluding that the
4 , facts within the officerst knowledge
: when they intertepted the Carro¥l defen-
dants amownted to more than rere
suspicion and constituted probable
cause for their action.
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Pinding the situation in the Brinegar case not to be
factually distinguishable from the situvation in the
Carroll case, the Court went on to hold that probable
cause existed in the Brinegar case.

In the Brine case the defendant's autcmobile was

searched and ce n liquor therein was seized. The search
and seizure took place in Oklahoma and were made without a ;
-warrant. However, evidence showed that one of the federal 3
officers involved had arrested defendant five months :
previously for illegally transportypfing liquor; that he

had twice seen defendant loading liquor into a car or

truck in Missouri where the sale of liquor was legalj and

that he knew petitioner had a reputation for hauling

liquor. On the occasion in question this officer noticed
defencdantt s car, apparently heavily loaded, travelling in
Oklahoma, where transportation of liguor was illegal, but

not too far from the Missouri state line. The officer,
B and a companion, gave chase, stopped defendant and interro-
<L gated him., During the interrogation defendant admitted
3 baving twelve cases of ligyor in thescar, whergupon the car

-y was searched, the liquor seized and defendant was arrested.

Even though the circumstances in both the Carroll and
Brinegar cases were much rmore incriminating than the circur-
stances involved in the instant case, it would appear that
the Court in those cases was not convinced that any clear
case of probable cause existed and chose rather to describe
the situation there involved as borderline cases. In the
instant case only three factors of relative insignificance
were known to the agents - (1) excessive speed; (2) commer-
cial license on an automobile; and (3) cartons in the rear:
s of the car. There is no claim that these agcnts had any
-3 prior information concerning either the victim or the auto-
- mobile which he was driving. It seems clear that the agents
in this case acted on mere suspicion and that there exiated
no probable causeYeé a violation of federal lawauss fekieg piace.

fov beliaving That .

Even though victinm alleges that he was assaulted and
) . robbed of certain money by the AT4T azents, it is questiocn-
T BN , able wtether these things did occur. At least, victim
: suffered no injury and the agents den® that they struck or
robbed victin. In addition, victin was not detained any
longer than was necessary to search the car. In view of
these circumstances prosecution of these officers would not




seen warranted although a communication of our views, if
you concur, to the Treasury Department, would appear to be
4n order. I am, therefore, attaching a suggested letter to
Mr. Sagalyn, to whom Mr. Marshall wrote on April 2L, 1961,
erning another matter involving some of the Department's
stigators. (See D.J. File #1L,-51-403). ' .
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' Pile 144-55-108 Date April 19, 1962
. Tos General Litigation m * ) 'g,
1] p
| : Lo
- I Ret £d4 L. Rast, et al.; S
> B ~ Charles Edward Spencer - Victim = - .
I Civil Rights
3 ,
K [ It is recommended that the above case be closed for the following reasonss
. 7 : . Por s bdrief summation of the factual situation, see my
x B memorandum of January 4, 1967, to Mr. John L. Murphy.

A mediative conference has been held with Treasyry Depart-
A ment officials and, as a result thereof, that Department is
" taking certain speédfic steps in its training program to remedy
the shortcomings of its investigators in the area of illegal
searches. Purther action is not necessary.
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The above mmbered file has been closed ss of this date
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x. Marphys
As you _vu.l notice, this case 1; extremely
delinquent, You will also note that the case
wes originally assigned to Mr, Dunbaugh., It
wes reassigned to pe on February 10, 1961, Be-

Cores >
ecsuse I wanted to do 3me research on the as-

pect of the uubjact'l Justification in shooting

victim, I held the case several weeks, These
sombined factors accourt for the delay.
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Mrs. Verlaa Greahan
General Delivery
Beraie, Missouri

Dear Mre, Orehams

W acknowledgs your letter of February 6, 1961, eon-
eeming your husband Verlan Graham,

W eamot, at this time, advise you as to what is
being done specifically in your husband's csse. However,
we oan inform you that our investigation is still 4n
progress.

Sinesrely,
JOHN DOAR
Asting Assistant Attorney Gensral
Civil Rights Division

" GXRALD W, JNES
Attormey
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" he ro.h-ia; statszqn$, takem {n e mu-'. ofﬂoo ad bm Foint, leke Semxg,
Mhn, o Ronley, Deesader 11, 1961, ot 11:43 AN., v nrde Yy JA32 IXR IXTEREY,
R-0"34, 2200 Massachse’ta Firest, Ouvy, Iadisma, fn Qs Sresemec of Déooilves L Nl
md R, Seett, «f the Sty Police Pxartamit. Tped w tills Bche.

Wt is your aome, age maid eddrese?
hn!.ub&mu 84 yoars olf, 2300 Massaskusetss !\..hq N.

Janee, oon rn resi md vrits Mdish?
Bo, I eo’t zoad sud exa't wrile.

Jov far 414 you g» iz school?
I &ten's 29 300 fur,

&nmvﬂhmim?
You, I com.

Eow loag 2avs you lived {a Gary?
Adocat 4 years, off sl on.

." N

Eov long Ravs you Vese Reve, %is last Uny you cane !uk'
Doxt & yoar., S

Janss, are you on parele sr predation ai @te tiue?
Prodation.

PO PP Fe Fp Fe PO P

Probatica from where?
Trom Enrmond. :

From NawncnoA, Indiana?
Tos.

Is 2at Cloy Cours cr Mt.nnl Coxrs? -
Todaral Coxri. g - o SRS
Wat vas the chargs sver thars? : - e

3 % a cbeck enl o7 & aail dox. ) s

[ 3

Vere you empleyed any place Yof:ora you were artostad for tatls esse’
Tos, I was vorking for Mr. Rimsrds, you kusv vith Mr. Neans, Mad Xr. )&um was
By %ose = ﬁlo houses. ,

Fe re re re re

Q. James, 8¢ yom Xnaw why yeu vere am%d this last time?

A, Yos. ,

Q. anovvhlyﬂbn Sesn oharged with? 6,?‘
A Toes. V4 '
Q&  Y:at dave yeu deen d:-pd vita? _

4, IRspe smi reddery. '

""0.'31,’”"

" __- L
A
' g
L frn VYelfor e N

a M Fiae e'sleck, I nama

S 6 £irl's beass. I shiald
¢iag sver %5 dor hmae
!-dcus. T weat gowvn Dl ptrest
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. ﬂ!cum:mntuummcm‘mbnom.nmnl.d
¥ thnm-lu&.dwmu!mt\ukuthurhtvum
i Ms;u&tn!vd.h(.u&om.Xoulmntbomu&.buxun.
f He vas neceing srewed with Wts girl.

S Tou mesx kg vas haviag Laterecurse vith her?

A, Tos, )Mlpoekdnﬁcﬂahnlhodilbdfm&oh&m\tc&cfmt

kd T g9t cm3 el sy visdshielt wiper vary 'y working/ 80 pod and 1 vag verltng
A tkan., And Yhean I weas 4owm to Red's Statioa at 24tk 2 Rroadwey. The reeacas
I veat L are &mnlntqmhdtundno-a:nvorkunnt. 1
wert Yy thers »Itih‘imhtxl&!lofﬁm«!vntheﬁun to Sexmis nmd I
8% B0 x a0=rls of Veers. | rode arowad e while and se I went basc owvsr taad
ver

& e evyr 332 VW, Jou fcan beak %o the sectiem whars 7% rodbed this bey an
' ke Sacd zliy? .
4. Ter. T 7e3us2 I wend Pack over thare thise 3cy vhe doae the work R Ky ear
ko 1vee aver tisre 12 4Net Projech waers ths sexool e, 8o I starsei over
theve sxd I ciasgad Ry stnd; I 432a'% gn, I tursed atcusl and e3dl 1 m goisg
Aes. I tunged arcmaf {n the siroet. And ehex ] toraai aremnd in tre 8 treas,
the ooys o T, Yuind e spd flickd theg 1i¢ 2nd 2 1t¥pred, By Wy 2qxid
B3 el vag 1 3212g and I way sasral 2zt I S0l Laem srp Tees2a T yep tuat way
I 2af Ysen L FOAZ ta A flat, s ey teoX wy Yeyw sz4 zalosked Ky $Ttnr =l
We sirc I 23 15 sasre o dow: avd leey €213, 32% R ren 't hat a oA dorause
T Bpure et wed. ' And a: ne emt ful asirched the esr aad fropd a fNlagh
11538 wai 8 e sep siaval, :

3 13 %le ey (o3 Platal a3 L £t 12 the car yhat Tew 3ted to owde an
Wa et s of :8s zazr e ¥y ras nt
a4 25 Ly lead s aca an frzrd a4 aletsi.  Zo 23 bai 4Ny ey, 7
T IR R T Y| R ellsd g £5% 5 wreaeT and Liyws e 38 “ceA.
3 Aen hrr x4 oag Lawn, 30 <f s xal> e pall ey tictivs a7’ wnzd 1
-2 A IR S B3y JBa; =l Muparaeld =i a0 ne anid Fraliogoas sin e
e 2, tLIyitiag Iy all g3,

TR a1 wed wIzirg Wireugh tieg: vocda vhers pex “eld tug bey w?

o2 1 ran frex 2a s 1 e BiTenzs (ns weads. Rey Fonrer D9 straw.e

YR 2w worcnd P a Clrele—yta Sy és IRzt a2z’ Yre car was ¥a og o1has

Tile T e irreed 07 poa gp Bl "¢t sm Hhip gld, (Latteatdng 21,5c51 94 -
CorReIZI, | nusg Broweh the prad; Uoagly wiers I 2o vol, Va3 I 1,14 o *

re

TrEe v i a3 ke 37y p, H4é \re 1) S ia M osay o Age e TAre Loy gyy 5g:°
REREE AT B E T B P T 37, Orly 8232 1 20y 5f bar s md f2x3ling wrovrl 1n
e mull o r2t sf the oar amd N €% i, e t6ll thal [ patg Wan gt o3} ihe
RT st -l erl ia e wealy Ani e4d% kim ley dowa acd vell 577 %1a 8lch oy, “ay
43 22l al niy 2y aly slotar 077, @s 324 I soex her Lavk Trom Rix .ad had Fer
=4 2ely Liz Loy fovy amd Ben I ron. Then ang 288 <22 wers 1, (1, Parpleal msg
32 279 8 mtearm,d R tola ‘hry 2 Led her x5l gha ~are Seak tp tasre sa? Iprs 2ves
Basle of M2y aad R T 2o ey, Dai's al iy Vold, Bata of alzm waras 'y e
pRe; N24’s Sthei'rengam T ¢i4 pat 8l Ren mgitivg devm ot 22 statty, W
Fredalice ~f7950 gans v Bare ™2 0312 be bl tamad i1 ani o8 Qidm™ x5 34
0 Ansziial.l 9 e : - g .

-

frioancivony

R Vaom Cay mavined yoar elotkes &Y ths riatics, 244 ey sxnmine o gotemy «f
Jeur prats foxm hate 3o sen L you kst yoop ViRt & wokaa Witz yucy 8lothes :a?
Llp,ﬂvmsudu;‘uwmubm . .

At 2 -




mmmwﬂxbhdﬁmﬂmbdonynmimt

mmmuw&ouwnnowh&hmw.m

full dowva or axytkiag? : :

18 wes saiaing tmummtuxcmuyxuacq.

5 vas wel sa 3y shouliere; $% vas reintag vhen I left doth %imes sad I run ea
ta oy osr. I %hat 2ight thay put ve 12 jail aad them ke come sud

Qare md s2id will, I Gm't Xnov, 18 §s raining. * and e they held me dask and
then,

P e re

R wiked vith Mhhmﬁuu&uhmamﬁmn“ohu
Int!r?dhnm.
G That's ANl {a Yelr statesems?
A, Yes. :
Q VClwmbmwhlm.mluﬁhoumlﬁ-mptrtdymur
sod omze asToes; vhem youw @14 this, you 414 this vith intextica ef Tobbiag them?
A Bs, I mza't {ataaiing be; I 4U&n's knev nodeldy vas ix the sar, 1 Vel Just going

bbdhﬂnm.onrd"h‘u\hddoo.fthanulmﬁ.t. Yaes I eame
o the ear and loeksl, ey vere in the daskx sest. ,

You eald yoa ¢14n't know aebedr vae ia Rho sar, wers yom intending % ke some-
thiag off M3 cer? :
Yoo, T vas s I d1d 2ot take fnoikiag,

> e

Yow, you state ttat you mds this %oy g2vs yoeu hig monsy?
Yos.

Rov snzh moany aid you get?
€.

Pid yox acxe %12 pull Riy elothes ot :

Ba, 7 41<a'% nake his. That's vhet they eld, Yut Nere's &y Recd S0 God, I mean
$f J get tho elocirig cralr for i%, be had adreasy 2ad hig qlo%es off. Fe slladed
orvmr > sekt, 223 out, Bad sume loag uniervsar ca and hig Sroussre in hie hand.

e Pe Fe

Di4 you r2srch Ris Srovaers yoursalf?

Q.

8. ¥, I 2121 sa=r2a hin. e Just raa his kaad 12 his poske’ sad sald "thie 13 11
1 gos.

Q@ Is Bhars .uythiag ales you vent te 244}

A Ve, Vuat'; a1 1 484, I know I 2tanfy reps her, I know that,

-

} - Vove stateeant hay beem road t5 me ard I havs aads %515 eoiataant wilunterily
widbeczl g8 dnceed er Fromises sad J reslize that £t cxn be uspwl x» evidenge 1n sour)d,
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Stephens

Murphy
USA, New Orleans, La, (air mail)
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